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THE ALBERTA SECTION OF THis 


CANADIAN Bak ASSOCTaTION 


ae 


INTRODULTION 


i, The Alberta Section of the Canadian Bar Associa- 
tion wishes to present to the Government of 4lberta 
recommendations for changes in the administrative procedures 
in the province, changes which they feel will result in 
better protection of the basic rights of the private citizen 
and more efficient functioning of the administrative boards 


and agencies of the province. 


as The alberta Section of the Canadian Bar Associa- 
tion wishes to state categorically that in its opinion 
administrative tribunals have a most necessary place in our 
political and judicial system. It believes that with adequate 
controls and suitable personnel, the administrative tribunals 
can and do assist in protecting the rights of the citizens 

and help in preserving the rule of law, This Section further 
believes that the legal profession has a responsibility to 
assist those tribunals which are performing appropriate 
functions to discharge openly, impartially and soundly the 


important duties with which they are entrusted, 


Xs This Section in assembling its introductory remarks 
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and its recommendations has had the benefit of a number 

of the submissions made to, and the reports of, the Franks 
Committee in England, the Gordon Committee in Ontario, the 
Acheson Report in the United States, and the whyatt Report 


in England. 


he This Section has adopted verbatim a number of the 
recommendations made by the Ontario Section of the Canadian 
Bar Association to the Committee on the Organization of 


Government in Ontario, (Gordon Committee). 


i 
CONSTITUTIONAL LAW AND 
PARLTaMENTARY GOVERNMENT 
De A brief comment on some of the characteristics of 
Constitutional Law and the System of Government in Canada 
and in Alberta may be found helpful in evaluating certain of 


the recommendations which are made later. 


Os the British North America Act has provided for 
the establishment of the institutions of government in 


Canada, both Federal and Provincial, 


7. It does not, however, contain provisions concern- 
ing individual freedom in Canada, as does the constitution 

of the United States; and our constitutional freedoms de- 

pend very little upon written fundamental law, and very greatly 
pen the assumption that no person, whether a government 
official or a private citizen, may materially interfere 


with the property of another without lawful authority so to 
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interfere. 


a It is the function of the Vourts to restrain 
unlawful interference with individual freedom. This 
restriction may take the form of either declaring 
ultra vires an Act of the Provincial Government or 
restraining officials of government where their acts 
are in excess of the powers conferred upon them by 


the Legislature. 


oe Through long constitutional usage the Crown no 
longer withholds consent to legislation, and there is no 
upper chamber in Alberta. The system of government in 
Alberta is characterized by the supremacy of an elected 
Legislature and an »xecutive which is comprised of a 
committee of the majority party in the Legislature. In 
practice, there are no checks from either the Crown or 
an Upper House, which are implicit in the classical 


concept of parliamentary government. 


LO. It is evident, however, that the Government and 
the Legislature have to find voluntarily within themselves 
the restraints and disciplines essential to good govern— 
ment. The necessary restraints and disciplines have been 
generally observed in Alberta. However, there are some 
areas which, in the opinion of this Section, leave scope 


for improvement. 


il. The Section wholeheartedly declares its adherence 
to the well established principles of responsible govern- 


ment, including ministerial and executive responsibility. 
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Where there has been a tendency to stray from these 
principles beyond the normal requirements for carrying 
on government business, the Section advocates a return 
to the clearly defined courses of action, which may be 
emphasized by the phrase "return to the Legislature". 
As government activities expand, all aspects of the 
operations of government tribunals should be within 
the knowledge and approval of the Government, which in 


return, is responsible to the Legislature. 


oid. 


SUGGESTED IMPROVEMENTS IN 
LEGISLaTIVE, PROCEDURE 





Ine This Section suggests that in the enactment of 
legislation fuller use be made of Legislative Committees 
and the information obtainable from parties interested 


in the measures with which they deal. 


13s In enacting legislation, it is difficult to fore- 
see all of the far-reaching effects of that legislation, 
the various circumstances which may be involved, and 

how the legislation will affect those circumstances. 0 

is respectfully suggested that through greater use of 
Legislative Committees the quality of legislation can 


be substantially improved. 


1h. More intensive study of proposed legislation by 
Legislative Committees will better enable the Members 
of the Legislature to bring to bear upon that proposed 


legislation their knowledge and experience. Distribution 
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chain 


of the Bills sufficiently in advance of the Committee's 
consideration will allow those interested ample time to 
prepare representations and make them to the Committee. 
This Section is sure that most valuable information 

will be made available to the Committee by those both for 
and against proposed legislation who appear before and 


state their views to Legislative Committees. 


15. This Section does not contend that Legislative 
Committees should reverse policy decisions of the 
Government. But the participation of the private 
persons who make representations to the Committees 
should make possible the enactment of measures which 
carry into effect in a better manner, policy decisions 


made by the Government. 


IVs 


CLASSIFICATION OF 
BOARDS anD COMMISSIONS 


165 Administrative tribunals have a long history. As 
far back as 1563, a Statute of Hngland required Justices 
in various areas to meet and fix the wages to be paid 
locally to labourers. The Assize of Bread is an early 
example of an administrative tribunal in Ontario: an 
Ontario Statute of 1825 required the Justices in each 

town to meet on the first and third Saturday of each 

month to fix the price of bread for the next two-week 
period. These early examples illustrate instances where 
administrative procedure was chosen for the efficient 


despatch of the business of the contemporary state. 
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id ie Problems of administrative law are not new to 
our constitutional history, and we are faced with some 

of the same problems which our common law system faced 

in the sixteenth and seventeenth century during the 

Tudor and Stewart times. at that time the inadequacies 

of the common law and the increasingly complicated role 

of government led to the creation of "executive tribunals" 
of which the best known were the Star Chamber, Chancery, 
and Privy Council. This was a movement away from judicial 


justice to summary decisions of administrative tribunals. 


ce. Chief Justice Vanderbilt in The Place of the 
Administrative Tribunal in our Legal System (1938) 24 
A.B,A, 273, clearly points the parallel for the United 
States and Canada to see: 


"Then, as now, what was needed was more 
administration in the courts of justice 
and more of the fundamental principles 
of justice in the administrative tri- 
bunals," 


19, John Willis in Administrative Law in Canada (1961) 
39, C.B.R, 251 indicated that until recently there has 


been little official attention to these matters in Canada: 


"Administrative law has never raised in 
Canada the storms of public controversy 
that it did in England and the United 
States, The reason may be that Canada 
has never been, is not and never gould 
be a laissez-faire state; it depends for 
its continued national existence on 
government action and Canadians have had 
to accept government regulation as one 
of the facts of life." 
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0 F Canada has inherited from #ngland the principles 
of the Supremacy of Parliament, and Ministerial Responsi~ 
bility, and the Common Law tradition of Judicial Review; 
but it has borrowed the institution of the "Independent 
Regulatory Commission" from the United States and has 
modified it to accommodate Canadian conditions. like 

the United States, we have Workmen's Compensation Boards, 
Unemployment Insurance Commissions, Public Utility Boards, 
Oil & Gas Uonservation Boards, and Securities Commissiens 
to deal with matters which in tngland are either handled 
by an ordinary civil service department or are not 


regulated at all. 


2l. It should be noted, to prevent confusion, that in 
this brief, the ee Wjudicial" and "quasi-judicial" are 
used synonymously to describe tribunals exercising a 

power of adjudication. Tribunals not exercising such a 
power are referred to as “administrative". Jhis distinc-— 


tion is in accord with present legal terminology. 


Aah at The term "administrative", however, is also 
popularly used in a much wider sense than that mentioned 
above; that is, as a general description of all or any 
government boards and commissions. These bodies are very 
frequently bulked together under the term "administrative 


tribunals". 


Pig i This Section recommends that a detailed classi- 


fication of all boards, commissions, and government 
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agencies established at the present time should be under- 
taken so as to ascertain what tribunals are exercising 
judicial functions and what tribunals are exercising 
administrative functions. 4A start in this direction has 
already been made by this Section, which in its 1960 

Annual Report to the Dominion Chairman of the Canadian 

Bar Association, has classified the boards, commissions, 
and agencies that have been established in 4lberta, 
follewing the headings established in Ontario by the 

Gordon Commission (Report of the Committee on the Organiza- 


tion of Government in Ontario, September, 1959) namely: 





1. Advisory bodies 
2. Departmental agencies 
3. Ministerial agencies 


4. Quasi-judicial agencies 


2h. It is the opinion of this Section that while this 
classification may be helpful it is not complete and it 
fails to reveal that the first three types of agencies or 
officials of government departments sometimes exercise 
judicial functions. This type of situation is called a 
quasi-judicial function because this is ordinarily not 

the main purpose of the agency. This Section, therefore, 
recommends that the government bring to light all judicial 
functions of Government so that machinery may be set up 

to afford to the citizens the protections to which we 


shall refer later in this report. 
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ree We propose that tribunals or agencies of the 
following types be considered "judicial" and thus be 


required to observe a basic code: 


(a) Tribunals or agencies required to 
adjudicate conflicting claims be- 
tween parties. This situation 
mont be called "triangular", with 
the tribunal in the role of the 
Judge deciding between conflicting 


claims. 


(bo) Tribunals or agencies required to 
decide whether or not to take action 
that will affect substantially the 
interests of private persons, where 
such decisions turn in whole or in 


part on the ascertainment of facts. 


Vv. 


DELEGATED LEGISLATION 


26, 4n examination of the statutes establishing the 
Boards and Vommissions in Alberta will show that in many 
instances the Legislature has neither retained its essen— 
tial policy making function nor delegated such function 
to a Minister accountable to it. It has instead delega- 
ted that function to a Board or Commission which is thus 
ostensibly independent and without a stated policy to 


administer. The Board or Commission in these circumstances 
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must necessarily look to the executive for guidance. 


ead the Section wishes to state emphatically that the 
essentials of a policy to be administered by a tribunal 
should be stated explicitly wherever possible in the 
statute, and that the delegation of powers should be 


kept to the minimum required to carry out the policy. 


Pi This procedure should be followed by a regular 
review by the Legislature of the use of the powers which 


have been delegated, 


29. It is strongly felt by the Section that all 
policy tests to be applied by a board or commission should 
be clearly, unequivocally and publicly stated in advance 
either by the legislature in a statute, or by Order—in-— 
Council. If this is done, the executive can be held 
accountable in public debate for the propriety of the 


policy so established. 


30. On the point of publicly established standards 
subject to legislative scrutiny, Professor Friedmann 
states: 


"A supplementary and generally more im- 
portant safeguard for the proper exercise 
of administrative discretion is provided 
by administrative law, through general 
directives and standards. An example 
is given by the Ministry of tducation 
circulars or by the many public service 
regulations. This raises the twin pro- 
blems of delegated legislation and adminis— 
trative jurisdiction. It is necessary 
that administrative actions affecting the 
community as a whole or groups of indivi- 
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duals should as far as possible follow 
general directives and that these direc- 
tives should be subject to parliamentary 
scrutiny." 
SLs The traditional use of regulations has been to 
supplement the carrying out of the substantive provisions 
of Acts by providing for matters of procedure, and routine 
administrative items such as the format of information 
returns. «#ecently, however, there have been instances 
in which legislation has been skeletal in the matter of 
substance and has conferred on the Lieutenant Governor- 


in-Council wide powers to establish regulations embodying 


substantive law. 


ge There is a marked difference in the procedures 
for enacting legislation and for establishing regulations, 
Legislation can be enacted only by the introduction of a 
Bill in the Legislature. This is a public proceeding 

by means of which those concerned obtain information on 
the nature of the legislation which it is intended to 
enact. ‘There is an opportunity for public debate in the 
Legislature on the issues involved, and for public 
discussion of these items outside the Legislature. ‘Those 
affected have an opportunity to state their views and 


the reasons for them. 


ober On the other hand, the proceedings through which 
regulations are established, are not public. Unless the 


Government makes some previous announcement or informally 
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solicits the views of those likely to be affected, which 

is an unusual procedure in Alberta, there is no public 
knowledge of the contents of regulations prior to their 
publication in the Alberta Gazette. As a result, oppor- 
tunity is not given for public discussion or for representa~ 
tions by those affected until after the regulations have 


become law. 


Shy It is the view of this Section that it is undesirable 


to enact substantive law through the use of regulations. 


Vis 


THE POWBRS OF TRIBUNALS 


356 This Section believes that departmental agencies 
and ministerial agencies should both be within the depart— 
mental structure, so that the Minister has the benefit of 
the assistance and advice of his regular departmental 
officials in formulating the policy to be follewed by these 
agencies. Advisory bodies on the other hand, may properly 


be responsible directly to the Minister. 


36. In our opinion, ministerial control is important 
not only because of the theory of "ministerial responsi- 
bility" but because that, apart from the high calibre of 
our public servants in general, there are only two 
practical safeguards protecting the citizen against 
arbitrary government action in day to day matters. One 


safeguard is the sensitivity to public opinion ef Ministers 
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and the elected members of the Legislature and the other 
is an open hearing with certain procedural protections. 
Therefore, in those matters which are administrative and 
not suitable for judicial determination it is essential 
that the Minister be in practical as well as theoretical 


control. 


37. his Section would particularly like to point 
out the disquieting tendency in some legislation to confer 
much broader powers on ministers, officers, boards, and 
commissions than is required for the purpose of the 
legislation. Such powers may take the form of either 
extraordinary power, or authority to exercise a power 

by discretion, or summary procedure, or without notice 


at all, to those against whom the power is directed. 


383 Improper pressures, bias, and personal prejudices 
flourish amopg officials where the range of discretion 

is great, where the administrative action relates to 
exceedingly valuable interests, and where the acts of the 
official in question are not subject to appropriate 
internal or external controls. In the recent Roncarelli 
case in UVanada, five of the six Supreme Court Justices 

who made the award took pains to condemn the arbitrary 

ise of official power and to set out limits to discretion. 
The recent Porter Commission in Alberta referred to 
officials, in their zeal to perform their functions as they 
gonceived them, threatening the citizen with action based 


on powers they did not have. 
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Cee Legislative provisions for powerful coercive 
action constitutes a standing temptation for busy public 
servants to brush aside opposition with which they are 
not in sympathy in order to perform what they conceive 
to be their task. There may, however, be merit in the 
opposition; in that case, it should not be summarily 


over-—-ridden,. 


LO. Roscoe Pound in Justice According to Law (1951) 


p. &l has this to say: 


"Also there is a tendency no less wide- 
spread, but much more difficult to reach 
by judicial review under the statutes and 
procedure of today, to set up and give 
effect to policies beyond or even at 
variance with the statutes or the general 
law governing the action of the adminis— 
trative agency. lt is easy to say that 
the public interest calls for activity 
beyond or in contravention of the statute 
and to cover this up by a general pro- 
nouncement upon the case. It results 
from zeal to promote social ends to 
which the legislature might not agree. 

It involves a degree of legislative 
pewer in administrative agencies which 
is not given them and ought not to be 
given them." 


This statement is wholeheartedly approved by the Section. 


mee 
REPORTS OF HEARING OFFICERS 
AND INSPECTORS 
ea Where the duty of hearing evidence or gathering 
information is divorced from that of deciding, the report 
of the examiner or inspector is generally not made avail- 


able to the private citizen affected, and he then is faced 
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with real difficulty in presenting his argument and 
evidence to the person having the real power of decision 
(assuming, as is rarely the case, that he is even 
allowed to make representations directly to the person 
having the decision-making power). For example, the 
Liquor Control Board considers the reports of its 
inspectors, The contents of these reports should 
invariably be disclosed to the Licensee whose rights are 


being determined, 


hee The decision in the case of a private citizen 
should only be based upon material with which he is 
acquainted, and he should be given an opportunity to 
meet whatever accusation is made against him. If he is 
denied such privileges, his rights as a citizen are being 
violated. Moreover, the citizen should be given full 
notice of the situation that he will have to meet. It 

is not impossible that a hearing officer, in his report, 
may make an innocent mistake of fact or draw some in- 


ference or conclusion which is not justified by the facts. 


Ld experience in other jurisdictions in requiring 

the disclosure of reports does not indicate that such 
disclosure has any adverse effect upon governmental adminis- 
tration; and, by giving the citizen the right to see, 

and, if necessary, to controvert the contents of reports, 
public confidence in the quality and fairness of the 


administration is increased, 
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hha It is suggested that if it is proper for the 
Board to receive the opinion of the Minister or of a 
member of his staff, there is no reason why the opinion 
should not be made public. The other party to the 
proceeding would thus be given an oppertunity to make 
submissions contradictory thereto or to call evidence to 
show that the opinion is based on an incorrect foundation 


of facts. 


hoy It is, therefore, respectfully suggested that all 
tribunals be required to make available to all parties 
that appear before them all material or evidence which 
in any way comes to the attention of the tribunal with 


respect to the matters in issue. 


46. The Section feels some consideration should be 
given towards providing that statements made by parties 
publicly and in the face of the tribunals will not subject 
them to actions for libel or slander. The question of 
privileged communications before tribunals is dealt with 
in the Franks report (administrative Tribunals and #n- 


guiries, Omd. 218, July 1957), paragraph 82, on p. 20% 


"If the general rule is to be that 
tribunals should conduct their business 
in public, consideration should be given 
to the position of witnesses who give 
evidence before them. A witness whe 
gives evidence in a court of law can- 
not be sued in respect of something 
he has said in his evidence. He enjoys 
absolute privilege. A witness before 
a tribunal does not enjoy the same 
degree of protection. If he is sued, 
he can rely on the defence of a quali- 
fied privilege, which will probably 
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succeed in most cases, but he may be 

put to considerable expense in establish- 
ing the defence. absolute privilege 

has long been considered necessary to 

the administration of justice in the 
courts, and there is a strong case for 
saying that it is equally necessary 

for tribunals - at any rate - in those 
cases where evidence is given on oath." 


VEIT, 


WRITTEN ReASONS FOR DECISIONS 


pit The Franks Report at page 24, paragraph 98, says 
this of the desirability that tribunals give written 
reasons for their decisions: 


"Almost all witnesses have advocated the 
giving of reasoned decisions by tribunals. 
We are convinced that if tribunal proceed- 
ings are to be fair to the citizen reasons 
should be given to the fullest practicable 
extent. A decision is apt to be better if 
the"reasons forjit have to be set out in 
writing because the reasons are then more 
likely to have been properly thought out. 
Further, a reasoned decision is essential 
in order that, where there is a right of 
appeal, the applicant can assess whether 
he has good grounds of appeal and know the 
case he will have to meet if he decides 

to appeal, It is true that, in the simpler 
types of case, particularly where the 
decision turns on the expert judgment of 
the tribunal itself rather than on the 
application of stated law to proven fact, 
it may only be possible to give a brief 
statement of reasons, for example that 

the evidence of one party has been pre- 
ferred to the evidence of the other, or 
that having heard the arguments and ins- 
pected the premises the tribunal considers 
that the rent should be & But generally 
fuller reasons for decision can be given," 


8. The Acheson Report (Final Report of Attorney General's 
Committee on Administrative Procedure, U.S. Government Print- 


Office, Washington, 1941) page 30, contains this statement: 
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"For, in the first place, the requirement 
of an opinion provides considerable assur- 
ance that the case will be thought through 
by the deciding authority, There is a 
sgalutory discipline in formulating reasons 
for a result, a discipline wholly absent 
where there is freedom to announce a 
naked conclusion. rror and carelessness 
may be squeezed out in the opinion shaping 
process. Second, the exposure of reason- 
ing to public scrutiny and criticism is 
healthy. An agency will benefit from 
having its decision run a professional 
and academic gauntlet. Third, the parties 
to a proceeding will be better satisfied 
if they are enabled to know the basis of 
the decision affecting them. Often they 
may assign the most improbable reasons 
if told none." 


h9e Lord Denning in Freedom under the Law (1949) on 
page 91 states: 


"One more word: #very tribunal should give a 
reasoned decision, just as the ordinary 
courts do. Herein lies the whole differ- 
ence between a judicial decision and an 
arbitrary one. «a judicial decision is based 
on reason and is known to be so because 
it is supported by reasons. An arbitrary 
decision, for ought that appears, may be 
basea on personal Peeling, or even on 
whims, caprice or prejudice. If the 
tribunals are to command the confidence 
of the public they must give reasons." 


50. The Section is of the view that all Boards and 
Commissions should be required to give full written reasons 
for decisions in matters which are of serious consequence 
to persons affected or to the public. Their failure to 


do so should entitle the Vourts to return the matter to 


them for that purpose. 
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sek PROPERTY OF 
DEPARTMENT OF PUBLIC WELFARE 
IX, LIBRARY 


THE PROTHCOTION OF TH BaSIC 

RIGHTS OF TH PRIVATE. CITIZEN 
ble It must surprise many to realize that several 
basic rights of the individual citizen, developed through 
the common law over several centuries, have been rapidly 
eroded in the last twenty-five years by the statutes setting 
up many administrative boards, and by the use of the 
powers given to the boards. These rights are primarily in 
the fields of "protection against secret or arbitrary 
questioning and search", "protection against self incrimina- 
tion", "the right to a fair, open and impartial hearing," 
the "right to a reasoned decision based on known facts", 
and the "right to judicial review". This Section has made 
some suggestions on these matters which may be helpful, 


but they are not complete. 


bie This Section recommends that a detailed analysis 
be made to all statutes in the Province of Alberta to ascer- 
tain which statutes derogate in any way from the basic 

human rights of the individual citizen, and that immediate 
consideration be given to the repeal of all provisions 

which derogate from such basic human rights in all 


provincial statutes. 


53° Special consideration should be given to licensing 
matters. In licensing matters deep contrasts present 
themselves. Presumably anyone who applies and can meet 


a certain standard of health and skill will be granted a 
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license to operate a motor vehicle, Not everyone who has 
"no convictions" and has constructed premises to a certain 
standard is granted a license to retail beer or wine or 
spirits. In the latter case as in the case of municipal 
taxi licensing there appears to be a further policy factor, 
sometimes publicly known, sometimes hidden from the public, 
often with a geographical connotation. The Section's 
concern is simply that the policy relating to licensing 
matters be known by the citizen affected and be subject 


to public scrutiny. 


5he Whether the license is to market a natural product, 
operate a commercial endeavour, or engage in a particular 
trade, it is the strong submission of the Section that the 
basic rules should be defined by statute or regulations 
thereunder. If this is done, any tribunal given the task 
of determining if an applicant has established facts that 
warrant issuance of the license for which application is 
made, would surely be able to address its mind more in- 
telligently to the matter before it. At the same time the 
tribunal is relieved of the function of legislating, a 
function for which, it is respectfully submitted, such 


tribunals are not appropriate. 


5b. The cancellation of an existing license appears 
to be an important example of what this Section feels is 
properly regarded as a judicial problem. With greater 
emphasis it is submitted that a right once granted should 
not be withdrawn unless its possessor has violated some 
established and published code of conduct to which he has 


submitted himself in seeking the license. 


dad ect oneyseve ae ,okotdev sexton Pe otenoie og: | 





Ts 


Rises 2 GF sestmoig bodowetanon asd bes Rano ited bxtoa ont 
to Shiw %o ‘teed Lindet of omiaalt Boston as taste ae 


is mas ras! 1 tO eees ait af, Bh) sean te set, oftg rel ae as 


4 
ptodss2 tefifeq raiiol s eo oF atseqge S odd csbewkee pL bung: 
poLided oh? mov) nebbia esmitonoe awe Gintiduq sumivenge 


tamzdose oT .toLissonios) f fsoddaers oon a Ate gage 





i reneotl ot paigeies yotlog godt gent wigmte ei ateomep 





ro 


ine bedpetie cesidto ef? yo AWOIh sd stodgem 


vaidiioe oLfdiq od 





ei senwokt ent sedtenW ae 





, te 4 ey Say ‘ 7 a on ' 
BLT S| (i SUbEMS IO .QOvVBeO eS Jeep Seem f ST TO - 
kA - . Peay Sl ney ger gh Rg Te = ie! Ue ot et a t 
SN Jai MeLirosa «oA FO MOL eL crise, “aro tte of? BL of .oPsts 
25 os ee ee ‘ aie be nam ree oe tet fr d: caret 5. Fuge. ib ea f gf tr oy t eeee. ro 
SOP Pee Sy OTIC) . Gee ed a pa tld 3 ee] TORS ee) aL acter} 
Brame es * y Ae ees - 4 — ‘ 
Bin ick Ogee | Sov (4H SAO NES pion Jem, Bia a nebaveteds ; 
» - 
sree a ¢< - f rite y e ’ eis yt Yee +<,4 bi 
SAA AFG Denesa Gs et ay ht td oo Soke weak: Bel Gil ooso 14,9 
bs, re rere 
ef AOLSSS Lies 319 fclW ao Bhs 


SRL os P20 sonsueet HNSTISW 


eee nie + 


ae een EE SORE ill, EARS Fe Pips 
eet SCN DM at BIE Ce Ss One. co «eee 


Qn! etait pimse oft da sd oseteiao “elem ead Feral .(ttisg EEL ou 


genitsi¢tgel to nottonuvl oft-lo hevetior-eb Jensdiag : 


“eve. bodtinive yliettouqeds 4 is il, wistdw.tol.ao fdagyt ; 


 .sadeligqonage :ljn, ore,.elsandgnd 





56. The Select Committee of the Ontario House in 
reviewing the recommendations of the Gordon Report concluded 


on this point as follows in Section 18: 


"The 1959 Report, properly we think, con- 
sidered forfeiture of licenses an important 
facet of administrative power. Since the 
livelihood of a large section of the popu- 
lation depends upon the holding of a license, 
we agree that the conditions of forfeiture 
should be publicly known and published in 
all cases where a license is subject to 
forfeiture. We further agree that all 
decisions affecting forfeiture or cancella-— 
tion of a license should be appealable to 
the Courts. Specifically, we concur in the 
suggestion that these principles be carried 
out in the Liquor License Act." 


57s In licensing matters the common law standards of 
hearings and the admission of evidence may not be appropriate, 
but there are certain criteria of fairness which should be 
regularly observed. It is respectfully suggested by the 
Section that it is not enough merely to state that the 

rules of evidence of the common law will not be observed, 

but that it be stipulated in the statute that principles 


of fairness and justice will be followed. 
56% The Acheson Report further suggests on page 70: 


"The question in each case must be whether 
the probability of error justifies the 
burden of stricter methods of proof. 


Discretion must be allowed to hearing 
Commissioners just as it is to judges in 
equity proceedings; the latter are largely 
governed by principles of common sense 

and fairness. That strict adherence to 
standards of relevance and probative 
values should be observed needs no under- 
scoring," 
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59. It is not the view of the Sectim that the 
rules of evidence as imposed by the ordinary courts 
should apply, although it recognizes certain difficulties 
inherent in relaxing those rules with complete fairness 


to all parties. 


60. This point is dealt with in the Acheson Report 
on page 70. It is there stated with reference to the 


common law rules of evidence that: 


"Such a requirement would be inconsistent 
with the objectives of dispatch, elasticity 
and simplicity which the aministrative pro- 
cess is designed to promote. An adminis— 
trative agency must serve a dual purpose 
in each case: it must decide the case 
correctly as between the litigants before 
it and it must decide the case correctly 
so as to serve the public interest which 
it is charged with protecting. The second 
important factor makes it necessary to 
keep open the channels for the reception 
of all relevant evidence which will con- 
tribute to an informed result." 


Gi The Acheson Report on page 62, has this to say: 


"Before adverse action is to be taken by 

an agency, whether it be denying privileges 
to an applicant or bounties to a claimant, 
before a cease and desist order is issued 
or privileges or bounties are permanently 
withdrawn, before an individual is ordered 
directly to alter his methods of business, 
or before discipline 1s imposed upon him, 
the individual immediately concerned should 
be appraised not only of the contemplated 
action with sufficient precision to permit 
his preparation to resist but before 

final action he should be appraised of the 
evidence and contentions brought forward 
against him so that he may meet them." 


This statement is wholeheartedly approved by the Section. 
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A UNIFORM PROUEDURES ACT TO 
PROVIDE IN GuNERAL TERMS FOr «a MINIMUM STANDARD 
OF PalR UNIFORM PROCEDURES 


62. There is a bewildering variety of procedures 
among all our different administrative bodies, and little 
attempt has been made to establish minimum standards of 


uniformity. 


63. The first legislative attempt in the common law 
world to state the essential general principles of fair 
administrative procedure was made in the United States. 
The legal profession in the United States waged a long and 
vigoreus campaign to improve administrative procedure; 

and interestingly enough, the campaign was so successful 
in securing bipartisan support for its objectives that the 
Administrative Procedure act was passed in 1946 in both 


Houses of Uongress without a dissenting vote. 


64. In England a serious attempt to bring some general 
order to administrative procedures and provide a minimum 
standard of protection to the citizen was set in motion 
by the Tribunals and t“nquiries act, 1958, which followed 


the report of the Franks Committee. 


65. In an article published in 1958 in the Canadian 
Journal of tconomics & Political Science entitled "Adminis— 
trative Decision and the Law - The Views of a Lawyer on 

the Canadian Implications of the Franks xeport, Professor 


John Willis says: 
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"...the Committee's sensible test of 
'fairness! in procedure is whether it 
looks fair to the average man in the 
street; as they say in one connection, 
'Here the appearance is what matters.! 
A procedure that looks fair to the 
average (man ) makes him ready to accept 
decisions that he doesn't like and 
doesn't understand, It is, as Lord 
Radcliffe has suggested in the Rede 
Lecture for 1956, the average man's 
satisfaction with the judge himself, 
the conduct of the proceedings and 
the treatment of the witnesses which 
makes him ready to be satisfied with 
the result of a court trial and to 
overlook the unfamiliar and often. un- 
realistic lawyer's reasoning on which 
it is based," 


66. This Section strongly suggests that in all cases 
where an administrative tribunal exercises a judicial 
function it should be bound by the minimum standard of 


fair procedure as set out in a Uniform Procedures Act 


which should apply to 211 administrative tribunals. 


67. The administrative Law Section of the Canadian 
Bar Association has prepared a Model Administrative Pro- 
cedures act, and this Section recommends such model act 


as a guide in drafting a Uniform Procedures «Act. 


as 


THE ROL® OF THE COURTS 


68. Harlier in this submission, attention was drawn 
to the means of preserving personal freedom under our - 
Constitutional Law and Parliamentary System of Government; 
in brief, that means is founded upon the simple proposition 
that 4 may not interfere materially with the person or 


property of B without lawful authority so to interfere. 
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This applies equally whether «4 is a governmental official 
or a private individual. If 4 transgresses his lawful 
authority, remedies are available in the courts through 
which B can have a punished, restrained or required to pay 
damages, as is appropriate in the circumstances. These 
traditional protections and remedies are no lonzer 
universally available in Alberta by reason of a number of 


recent statutes, 


69. Because of this feature of our Constitutional 
Law and Government, the unfettered functioning of the 
Courts is vital to the preservation of individual freedom. 
The practice, apparent too often in recent years,. of 
attempting to bar access to the Courts, must be regarded 
as a grave threat to the continued existence of individual 


freedom. 


70. Judges are amenable only to the Crown in Parlia~ 
ment where there is public debate. In contrast, the 
members of tribunals are amenable to the executive power 
and can be dealt with without public debate. ‘The dangers 
inherent in preventing courts from reviewing the decisions 
of tribunals and supervising their proceedings do not need 


to be elaborated. 


TL The acheson deport deals with the subject of 


judicial review on page 77, in the following terms: 


"What, then, may we expect from judicial 
review? First we expect judicial review 
to check ~ not supplant - administrative 
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action. teview must not be so extensive 
as to destroy the values - expertness, 
specialization and the like which, as we 
have seen, were sought in the establish- 
ment of administrative agencies. 


Therefore, we may expect judicial review 

to continue its historic function as a 

brake on excursion by the administrative 
body beyond its lawfully delegated authority 
and on the excessive assumption of power 

by the executive... 


We may expect judicial review, in the 
performance of this function of control, 
to speak the final word on interpretation 
of law, both constitutional and statutory. 
ese judicial review may also be expected to 
require from the administrative branch 
fair consideration in its adjudication. 

4S indicated earlier, the problem of fair- 
ness in administration cannot be solved 

by judicial review alone... 


Finally, judicial review may be expected 
to check extremes of arbitrariness or in- 
competence in administrative adjudications. 
This the Vourts have generally done, as is 
discussed below, by requiring the adjudi- 
cations to be supported by substantial 
evidence. 


But judicial review cannot be expected 

to insure 'correct' decisions by the 
administrative bodies. ‘he correctness of 
a decision is of course a matter of judg- 
ment. ‘There are several reasons why the 
Courts cannot review these administrative 


judgments beyond the limits outlined in 
the preceding paragraphs....!! 


2s What is known as a privative clause in a statute 
creating a tribunal is a common method of attempting to 
prevent the Courts from exercising their traditional 
function of supervising the preceedings through which an 
inferior tribunal arrives at its decision. A privative 
clause precludes the Courts supervising the proceedings 


of the tribunals as long as the tribunal is acting within 
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its jurisdiction. 


‘tae A typical privative clause states that no order, 
decision, or proceedings of the Board shall be questioned 
or reviewed, restrained, or removed by prohibition, in- 

junction, certiorari, or by any other process or proceed 


ings in any Court. 


The This Section, however, does not go so far as to 
propose that there should be appeals to Uourts of Law from 
the decisions of administrative tribunals on questions of 
fact, ‘This is the area in which such bodies, by virtue 

of their organization and the experience of their members 


are likely to be able to function more usefully than Courts. 


fon In the absence of privative clauses, the Court can 
supervise the proceedings of tribunals in cases where 

(1) it is alleged a decision was procured by fraud, (2) 
where there is an apparent error in law on the face of 4 
decision, (3) where there is judicial misconduct which, 
where it occurs, usually takes the form of bias or other 
violations of natural justice on the part of some member or 
members of the tribunal, and (4) where the tribunal has 


acted in excess of its jurisdiction. 


76. In making this submission concerning accessibility 
to the Courts, this Section explicitly recognizes the 

high quality of service which has been rendered to the 
Province by the members of many of our Boards. However, 
this Section is of the opinion that limitations on access 


to the Courts, such as those referred to above, contain 
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elements of danger of far too much encroachment on indi- 
Caren freedom to be permitted to remain as features of 
the legislation of this Province. Individual freedom is 
ultimately dependent upon the power of the Court to 
prevent material interference with a person or his property 


which is not pursuant to lawful authority. 


77.6 There should also be access to Courts from the 
decisions of Ministers, Officials of Government, Boards 

or Commissions which have the right to refuse a license 

or privilege. «efusal of a license or privilege can 
either preclude embarking upon a career or business of 
one's choice, or even worse, it can terminate the pursuit 
of an existing career of business. Individuals should not 
be left without an opportunity for judicial review in 
matters so important to them. «a further justification for 
appeals to the Court in such matters is that the refusal of 
a license or privilege invariably also involves some 

form judicial interpretation of the applicant's right to 


the license or privilege. 


ioe The Section considers it essential that appeals 
to the Courts on points of law should not be restricted, 
and that all privative clauses in relation to the judicial 
function of boards and Tribunals should be stricken from 


the legislation of this Province. 


7196 The Franks Report in paragraph 107 under the head~ 
ing "appeals to the Courts on points of Law" states as 


follows: 
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MWe are firmly of the-epinion that all deci- 
sions of the tribunals should be subject to 
review by the Uourts on points of law. 
This review could be obtained either by 
proceedings for certiorari or by appeal. 
If; as we recommend, tribunals are com- 
pelled to give full reasons for their 
decisions any error of law in such deci- 
sions would subject the decision to 
quashing by order of certiorari in England 
ese an application to quash a decision on 
this ground is quite different from an 
appeal on a point of laws In the former 
case the vourt can only quash the decision, 
while in the latter case the Court may 
substitute, or in effect substitute; 
its own decision: «again, in the former 
case, the Vourt must find the error, 
if it can, on the face of the record... 
it cannot look at anything else; In the 
latter case the UVourt can in addition 
look at the notes of the evidence given 
berore the tribunal if the point of Law 
is whether there was evidence on which 
the tribunal could in law have arrived 
at its decision. «an appeal on a point 
of law is therefore wider in scope. For 
these reasons we recommend that review 
by the Courts of Vecisions of tribunals 
should in general be provided by making 
the decisions subject to appeal on 
ponte ofl aw FU 


80. The Section recommends further that there be not 
only an appeal with leave to the Court of appeal upon 
questions of law and of jurisdiction from all administrative 
tribunals, but also in cases of the cancellation of a license 
there be granted a full right of appeal at large without 
leave and not limited to law or jurisdiction, The appeal 

in license cancellations should be in the first instance 


to the Court of appeals 
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PROVISIONS FOst CONTINUOUS SUPRVISION OVER 
ADMINISTRATIVE PROCEDURES 





Sie It is the opinion of the Section that as the 
situation is today, many citizens who feel they have 

a legitimate complaint find that they must live with 
the officials about whom they are complaining and 
therefore cannot speak out. It is hard for this reason 
to dredge up examples and follow them through with any 


degree of accuracy. 


82% It is the further opinion of this Section that 
the tremendous expansion of administrative authority, 
accompanied by a vast increase in the number and functions 
of tribunals and agencies vested with authority over the 
person or property of private citizens requires continuous 


supervision by a permanent government organization. 


Sts Within the last few years provision for a permanent 
government organization to examine critically and 

report on the procedures and practices of government 

agencies where the Parliamentary System of Government 

exists has been made in the Scandinavian countries, in the 
United Kingdom, and in New Zealand. This step has provided 


an admirable solution to the problem in those countries. 


Sh. The Legislature of Manitoba at its 1960 session 
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provided for a Regulations Committee to review all regu- 
lations, rules, and orders made by the Lieutenant Governor-— 
in~vouncil, Ministers of the Urown, and various other 
authorities under powers delegated by legislative enact— 
ment. Although this is an important step in Vanada for 

the improvement of administrative procedures, it is in 

the opinion of this Section, inadequate. The chief weak— 
ness of this system is the lack of an adequate independent 
forum where the ordinary citizen can "ventilate" his 


complaints against improper administrative action. 


S5.. The Tribunals and tnquiries act, 1958, in the 
United Kingdom, provides that on a continuing basis the 
Council on Tribunals has the power "to keep under review 
the constitution and working of the tribunals assigned" to 
its 
86, the most admired and perhaps successful agency for 
this purpose is the Scandinavian "Ombudsman", who is 
sometimes referred to as a "Parliamentary Comaissioner" and 
as a "Public Defender", ‘The institution has existed in 
Sweden for 150 years, in Finland for 43 years, in Denmark 
for 8 years, and was established in New Zealand in 1962. 
In 1962 the Whyatt Report in the United Kingdom recommended 
a constitutional and administrative reform based on this 
institution. Greece, Norway, and West Germany are 
considering the adoption of this institution, a United 
Nations seminar on abuses of administrative power met in 
Stockholm, in June, 1962, to examine this institution 


as a highly regarded solution to the problem. 





; oF aes ‘ at 455 
Te. 7 | I Ae who Ma ny 


‘ t i ; 
uy id 








; codinia tio” ono ean. Bi oth ane : ne 8 





ini AG 


aed deel ay 


Givothe Fibre de Be aren laa ebiceeeb9 bts, rot ne 








peor my 
igh tt Park 955" Agi tag , ‘Le BR aener. “eb onto a y ; ' 


adsogeit. tus ak ealbesh: seu. » oat Car 





ore HibeS bhp SE Meakin bales he snomenwqie oe 


Lapii Aish wteiiect. ald Jo opkukte og 





3 “sbe. rik 0 sees i le wid SE Lied Bem Re ltd Lo: ween 




















Ra eae ie : bs : 
“ oe in aes 4 ys mi eye aa kanes Dees A € ye ' + x 
“lib pet Soqgeticaey" aso Hekate Bhp Sbno edt sate mot 
* ep Pe ete ar i : > 
Ba Gy Sire ‘ e a a) “ia aig gl i a 3 
© ao lian oy EDALI ES pares Ceeonitck BS S49 evs ad ee 
She nf , SEL. .«dan Solriopie ite: “altars ovlt ae 
3 eda ea 
i Pa > . 
fie 6 
te 
re aeireriey ey = sa er Sy bebe, ak SE eee: eal ee oa settee Hh 
vit "tb is ara “a wae PUI Gah Glau r NO bas Gan 
aes We ay Meevus init tee oS ee, See ae Ty ee ar ey 5 : ‘ 7 
i "Hedy taas elamidind odd ‘lo gailsow bas Gor Loud has ao eh? 


eoovs mecha bas boniete seat om . ate 
. Be * ue Ne RE tees fe _ ; . ure 
Yi  igkio hui" oe tranthwess one 2 sEoqirg eid 


Om 


: + ie. Gb; PCr ee Hee Mk ina ~ me a = .. * Tab 
sie wretcomatineS” 2 aa o¢ Dewetet eomigetes 





\ ue 


exe: Ba Tredkehrss anh ety eeibrd gies atlaua” © a6 





Mean ot ,22gey.€o ack bain wt erry Cel sot sebowe oe 


‘si bea Bes Woll at -becek idasao ASW bre ,esawy Amat 
i Ee ea ie tan Cre rt! alta a 





ob ae 


87. The Ombudsman is a special parliamentary 
commissioner who keeps watch over the way in which 
government officials apply the laws and regulations to 
the public and investigate complaints by private citizens, 
against public officials. In handling a complaint, the 
Ombudsman has no power to over-rule directly a wrong 
decision, but he is in a position to suggest that the 
official make a change or make recommendations to the 
Minister. In regular tours of inspection, the Om— 
budsman in Sweden manages to cover the entire government 
complex every ten years, Like the Provincial suditor, 

the Ombudsman reports directly to Parliament annually 

and points out defects in the law and in departmental 
procedures. When a parliamentary committee examines the 
annual report, the session is open to all persons, private 
and public. «ss some proof ef the stature of the office, 
the Ombudsman receives a salary equal to that of Supreme 


Court Judges. 


88. It is the strong recommendation of this Section 

that a position analogous to that of an Omudsman be established 
in the Province of alberta. This recommendation is not 

an any way a criticism of the Livil Service, but is based 

upon the well considered opinion that such an institution 
provides the most acceptable method under a parliamentary 
system of government to safeguard the interests of the 
individual citizen where the ear ies has decided that 
social development requires an increasing concentration 

of power and activity in the hands of the provincial govern- 


ment. 
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PROPERTY OF ; 
ae DEPARTMENT OF PUBLIC WELFARE 
LIBRARY 
89. this Section recommends the New Zealand 


statute as a guide for similar legislation in the Province 


of Alberta. 


90. the alberta Section of the Canadian Bar hssociatien 
would be pleased to develop more specifically any of the 
recommendations set out in this brief. We would also be 
pleased to provide any further research or information 

which may be desired on any particular point if requested 


to do so. 
Respectfully submitted, 


D. M. Cormie 
Chairman 


William H. angus 
Vice-Chairman 


On behalf of the Alberta 
Section of the Canadian 
Bar association 
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